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Protecting the Public from Itself:
Paternalism and Irony in Defining
Newsworthiness

CLAY CALVERT*

INTRODUCTION
n a speech more than 150 years ago, author and British politician
Benjamin Disraeli' proclaimed it "much easier to be critical than to be
correct."2 Viewed in that sagacious light, this article surely traverses the
low road, not the high one. It offers, in discussion-sparking spirit, a few
slight criticisms of Professor Amy Gajda's conclusions and suggestions in
her timely, meticulously researched and example-laden book, The First
Amendment Bubble: How Privacy and Paparazzi Threaten a FreePress.3
Specifically, Part I of this Article encapsulates the problems identified
by Professor Gajda for journalism today- and, more broadly, troubles for a
democratic society in which the press plays a pivotal, investigative rolestemming from both public and judicial pushback to the scope of First
Amendment4 press freedom.5 The First Amendment Bubble spans 260 pages
*Professor & Brechner Eminent Scholar in Mass Communication and
Director of the
Marion B. Brechner First Amendment Project at the University of Florida, Gainesville, Fla.
B.A., 1987, Communication, Stanford University; J.D. (Order of the Coif), 1991, McGeorge
School of Law, University of the Pacific; Ph.D., 1996, Communication, Stanford University.
Member, State Bar of California. The author thanks students Alexa Jacobson and Stephanie
McNeff of the University of Florida for their thoughtful review of a draft of this artide.
1 See generally Mark F. Proudman, Benjamin Disraeli, Earl of Beaconsfield (1804 - 1881), in 1
ENCYCLOPEDIA OF THE AGE OF IMPERIALISM, 1800-1914, 190, 192 (Carl Cavanagh Hodge ed.,

2008) (providing a brief biography of the British novelist, Tory politician, and two-time British
prime minister).
2 Lucius M. Tobin, Religious Perspective, 7 PHYLON 301, 301 (1946) (reviewing FRANCIS E.
MCMAHON, A CATHOLIC LOOKS AT THE WORLD (1945)).
3 See generally AMY GAJDA, THE FIRST AMENDMENT BUBBLE: How PRIVACY AND PAPARAZZI
THREATEN A FREE PRESS 191 (2015) (examining the expansion of free press and its effects on

individual privacy).
4 The First Amendment to the United States Constitution provides, in pertinent part, that
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of text, not including notes, so Part I merely condenses and skims the
surface of Professor Gajda's thesis and analysis.
Part II then summarizes and critiques some of Professor Gajda's
thoughtful suggestions for mitigating, if not completely eradicating, the
problems she pinpoints in The First Amendment Bubble.6 In the process, Part
II identifies another 2015-published book-namely, long-time privacy
advocate and attorney Jon Mills' Privacy in the New Media Age 7-as ideal
companion reading for Gajda's book.
Finally, Part III concludes by offering some possible ideas for Professor
Gajda's consideration if she continues to pursue this rich vein of
scholarship. 8 All of this, again, is proffered merely in the spirit of refining
and pushing forward her already excellent contributions to the First
Amendment free-press scholarly space.
I.

Identifying Problems Facing Journalism Today: The Thesis and
Timely Peg of The FirstAmendment Bubble

Before critiquing The First Amendment Bubble, it first is imperative to
stress that Professor Gajda's thesis and arguments are timely, clear, and
important. They are, as I understand them, that we live in an "era of media
pushback and increased privacy protections" 9-a period marked by
"pushback against media's excesses and when the public and many courts
seem far less receptive
before." 10 The deep well
judgments of journalists
Supreme Court's seminal

to their First Amendment freedoms than ever
of judicial deference 1 once granted to the news
in the era that immediately followed the U.S.
libel decision of New York Times Co. v. Sullivan12 is

"Congress shall make no law ... abridging the freedom of speech, or of the press." U.S.
CONST. amend. I. The Free Speech and Free Press Clauses were incorporated ninety years ago
through the Fourteenth Amendment Due Process Clause as fundamental liberties to apply to
state and local government entities and officials. See Gitlow v. New York, 268 U.S. 652, 666
(1925).
- See infra notes 9-40 and accompanying text.
See infra Part II.

6

7 JON L. MILLS, PRIVACY IN THE NEW MEDIA AGE (2015).

8See infra notes 142-44 and accompanying text.

9GAJDA, supra note 3, at 223.
10 Id. at 219.
11 See generally Clay Calvert & Justin B. Hayes, To Defer or Not to Defer? Deference and Its
Differential Impact on FirstAmendment Rights in the Roberts Court, 63 CASE W. RES.L. REV. 13, 25
(2012) (addressing the concept of deference and how it is deployed today in a variety of First
Amendment contexts at the U.S. Supreme Court).
12 376 U.S. 254, 256 (1964).
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starting to run dry.' 3 Conversely, courts' concerns for protecting privacy
are rising and sometimes even "winning out over traditional First
Amendment arguments." 14 These are genuinely serious problems for freepress proponents, and Gajda hits the nail squarely on the head, not only by
identifying them, but also by presenting readers with multiple examples of
how the problems are playing out today. It is, at least as presented by
Gajda, a sobering reality.
The macro-level threat, she correctly contends, is that the bubble of
protection bestowed to the press under the First Amendment--a bubble
bloated and swollen slowly over time to engulf non-traditional journalists,
along with their sometimes questionable, if not dubious, tactics-is in
danger of popping. The potential to burst is due, in large part, to the
conduct and reportage of what Gajda aptly dubs as "push-the-envelope
media." 5 These media are comprised of a rather motley contingent of
"quasi-journalists," 16 "citizen journalists," 7 purveyors of reality television,
and (as the subtitle of Gajda's book makes transparent) members of the
paparazzi. All of these entities and/or individuals seek constitutional
shelter as members of the "press," yet they generally fail to adhere to
traditional ethical principles of journalism, such as those embodied in the
code of the Society of Professional Journalists. 18 In other words, the pushthe-envelope media do not abide by an integral part of the long-standing,
free-press bargain with the judiciary and public. That bargain rests on the
assumption "that journalists could be trusted to regulate themselves
through professional norms and standards." 19 Because push-the-envelope
media do not abide by established ethical principles, they also do not hold
up their end of the traditional bargain that kept courts safely at bay and
away from intermeddling with journalists' decisions.

13

See GAJDA, supra note 3, at 230 (asserting that "deference is now slipping away in the

courts").
14
Id.at 23.
1s Id. at 157.
16 See id. at 222.
17 See id. at 119.
18 See SOC'Y OF

PROF'L

JOURNALISTS,

CODE

OF

ETHIcS

(2014),

available at

http://www.spj.org/pdf/spj-code-of-ethics.pdf (setting forth a code of ethics that was revised
in September 2014 and that centers on four major principles for journalists-seeking and
reporting the truth, minimizing harm, acting independently and providing accountability and
transparency).
19 GAJDA, supra note 3, at 2.
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Gajda uses the sex tape-based invasion of privacy lawsuit filed against
Gawker by Terry Gene Bollea, better known by his wrestling persona of
Hulk Hogan, as a prime example of quasi-journalists testing the legal
boundaries of newsworthiness. As she notes, "Gawker's first response was
to raise a First Amendment newsworthiness defense when it published the
20
Hogan sex tape."
In June 2015, subsequent to the publication of The First Amendment
Bubble and with Hogan's lawsuit then steaming full-speed ahead toward a
later-delayed July 2015 jury trial in St. Petersburg, Florida,2 Michael Wolff
of USA Today observed the same phenomenon. 22 He wrote that Gawker, in
"keeping pace with the ever-greater scabrousness of the Internet, has
established new levels of unrestrained and seemingly unsupervised
calumny, cruelty and vileness." 23 Wolff went on to explain that "faced with
the Hogan suit, Gawker has now launched a public campaign to position
itself as a defender of free speech: If it is silenced by the costs of litigation,
free people everywhere will suffer." 24 But Wolff correctly, in my view,
contends that Gawker's argument:

20 See id. at 232.
21 On July 2, 2015, a Florida appellate court issued an order postponing the trial, which was

originally slated to start on July 6, 2015. Gawker Media, LLC v. Bollea, 170 So.3d 125, 133 (Fla.
Dist. Ct. App. 2015). The appellate court, ruling on a mandamus motion filed by Gawker, held
that the trial court's order setting the trial for July 6, 2015 violated Florida Rule of Civil
Procedure 1.440. Id. at 129. After postponement of the trial, attorneys for both sides were
scheduled to meet with Pinellas-Pasco Circuit Judge Pamela Campbell on October 20, 2015.
Kristen Mitchell, Hulk Hogan Sex-Tape Trial PostponedAfter Appelate Ruling, TAMPA TRIB. (July
2, 2015, 3:15 PM), http://www.tbo.com/news/crime/hulk-hogan-sex-tape-trial-postponed-afterappellate-ruling-20150702/. The trial was later rescheduled to start in March, 2016. See
Gurman Bhatai, Hogan's Lawyer Accuses Gawker of Leaking Content of Tapes, POYNTER (July 30,
2015, 11:11 AM), http://www.poynter.org/news/mediawire/361753/hogan-accuses-gawker-ofleaking-content-of-his-tapes (reporting that "[tihe trial is now set to take place on March 7th,
2016. Pre-trial for the case will take place on February 16th"). On March 18, 2016, the jury
ruled in favor of Hulk Hogan, awarding him $115 million in compensatory damages, a sum
$15 million more than what his attorneys had requested. Nick Madigan & Ravi Somaiya,
Hefty Damages to Hulk Hogan in Gawker Suit, N.Y. TIMES, Mar. 19, 2016, at Al.
22 Michael Wolff, Gawker Should Pay for Free Speech, USA TODAY (June 18, 2015, 6:33 PM),
http://www.usatoday.com/story/money/coluimnist/wolff/2015/06/18/the-gawker-hulk-hoganbattle/28883447/.
23 Id.
24 Id.
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has overshadowed a very reasonable contrary argument: absent
the meaningful threat of litigation and oversight of vigilant legal
departments, the Internet, with Gawker as a good example, has
become the ultimate no-recourse medium for defamation,
incitement, blackmail, criminal solicitation and threats-all forms
of speech generally not protected by the First Amendment. 25

The battle between Hulk Hogan and Gawker provides a perfect,
combustible crucible of facts for exploring the breadth, depth, and scope of
newsworthiness and the reaches of privacy. That's because Hogan in no
way whatsoever is a political figure, and there truly is no public
importance or need to see the contents of a sex tape featuring him. All there
is, instead, is an interest-a voyeuristic, 26 perhaps even prurient interest 27 among some members of the public in a celebrity-obsessed, sex-saturated
society in seeing a balding, faded-glory wrestler's coital conquest of a
former friend's wife. This is not, in brief, a Bill Clinton and Monica
Lewinsky situation where exposing the character of the President of the
United States might, arguably, have made the contents of a hidden sex-tape
between the two (if such a tape existed) newsworthy. 28
For Professor Gajda, however, the difference between what the public
wants to know and what the public needs to know is not, by itself,
determinative of newsworthiness. She contends that "[f]or an item to be
newsworthy, it need not be something that the public needs to know, but
merely information in which some members of the public are interested." 29
She also asserts that "[miatters that are of public interest will sometimes

25

1d.

26 See Clay Calvert, The Voyeurism Value in First Amendment Jurisprudence, 17 CARDOZO ARS

& ENT. L.J. 273, 274-75 (1999) (contending that "[tihe First Amendment increasingly
safeguards, or is called upon to safeguard, our right to peer and to gaze into places from
which we are typically forbidden, and to facilitate our ability to see and to hear the innermost
details of others' lives without fear of legal repercussion," and arguing that "courts now are
actively shaping our right to watch, from a safe distance tucked away in the comfortable
confines of our television rooms and in front of our computers, people, places, and things that
we never imagined seeing or watching just twenty years ago").
27 See Brocket v. Spokane Arcades, Inc., 472 U.S. 491, 504 (1985) (asserting that "prurience
may be constitutionally defined for the purposes of identifying obscenity as that which
appeals to a shameful or morbid interest in sex"); see also Roth v. United States, 354 U.S. 476,
487 n.20 (1957) (addressing the meaning of the term prurient interest as it is used in obscenity
law).
28 See generally Clay Calvert, Meiklejohn, Monica, & Mutilation of the Thinking Process, 26 PEPP.
L. REV. 37 (1998) (examining news media coverage of the sexual relationship between
President Bill Clinton and White House intern Monica Lewinsky through the lens of the freespeech theory of democratic self-governance best associated with philosopher-educator
Alexander Meiklejohn).
29GAJDA, supra note 3, at 238.
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necessarily invade certain aspects of personal privacy." 30 Her views on
these two points thus heighten the relevance of the legal tussle between
Hogan and Gawker. Additionally, as Ed Krayewski wrote for Reason in
July 2015:
the case has larger implications for free speech as well. Indeed, it
could have serious chilling effects on other news outlets that
report unfavorably on celebrities and pseudo-celebrities obsessed
with image management while setting a poor precedent on
the
31
use of privacy claims to squash reporting on public figures.
In other words, and in accord with Professor Gajda's thesis, Hulk
Hogan's lawsuit against Gawker provides a sharp-edged needle that could
prick and puncture the First Amendment bubble, spoiling press freedom
for every news organization, serious or otherwise. The case also
exemplifies, as Professor Gajda writes, "the clash between a bolder media
and the privacy it can decimate." 32 Put more bluntly, the bad guys of the
quasi-journalism world could ruin it for the good guys of the realjournalism one.
But it is not just the Gawkers of the news media world that test the
First Amendment bubble. The menace of it bursting also is partly
attributable, Gajda notes, to traditional journalists. They "are becoming
profoundly underprotective of their own distinctive identity and
responsibilities as a profession." 33 Specifically, Gajda asserts that "[b]y
welcoming all into the journalism fold.., journalists must necessarily
welcome those quasi-journalists who today push the limits of First
Amendment protection into places where courts and legislators would
presumably never go." 34 In brief, real journalists, as it were, harm their own
cause by willingly allowing others to come under their own press umbrella
when the rains of litigation fall.
Interestingly here -and something not addressed by Professor Gajdais that it may not always have been this way. Consider the apparent
unwillingness of mainstream news organizations to initially come to the
defense of pornographer Larry Flynt in his battle against the Reverend
Jerry Falwell in Hustler Magazine v. Falwell.35 In Falwell's case for

30 Id. at 239.
31 Ed Krayewski, Gawker Media is Fightingfor Free Speech - And Its Life, REASON.COM Uuly 2,

2015), http://reason.com/archives/2015/07/02/hulk-hogan-gawker-lawsuit-free-speech.
32 GAJDA, supra note 3, at 7.
33 Id. at 230.
34 Id. at 245-46 (emphasis in original).
35 Clay Calvert & Robert Richards, Larry Flynt Uncensored: A Dialogue With the Most
ControversialFigurein FirstAmendment Jurisprudence,9 COMMLAW CONSPECTUS 159, 163 (2001)
[hereinafter Larry Flynt Uncensored]. See generally Hustler Mag. v. Falwell, 485 U.S. 46 (1988).
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intentional infliction of emotional distress 36 against Hustler, Flynt initially
had trouble garnering amicus support from the mainstream press. As Flynt
told me and a former colleague during an interview in December 2000 in
his Beverly Hills, California office:
When we attempted to enlist the mainstream media's support to
write amicus briefs at the trial court level and at the Fourth
Circuit, none of them would come onboard. They didn't want to
associate themselves with us. But, as soon as the Supreme Court
granted certiorari, they all came onboard because then they saw it
the consequences of a Falwell
as affecting their turf and what
37
victory would mean to them.
Given the increasingly fine line between pornography of the Hustler
and Playboy variety, on the one hand, and Gawker pawning off the posting
of excerpts of a surreptitiously recorded sex-tape as news, on the other
hand, one wonders whether the mainstream news media today would be
so reticent to come to the aid of Flynt if the Falwell case were to happen
now.
Ultimately, Gajda contends, by way of deploying many recent realworld examples, that courts now are demonstrating "increasing impatience
with all of journalism as it pushes against the bubble of First Amendment
protection for what counts as news." 38 At the same time, the judiciary is
evincing greater support for personal privacy when confronted with First
Amendment arguments that the ostensibly private information or images
revealed are newsworthy.
I observed a similar phenomenon a decade ago in terms of the
contentious relationship between media and privacy, writing then that:
[w]hile the news media devote a great amount of time to handwringing about whether there is a liberal news media bias, as do
others involved in the media, perhaps the media's time would be
better spent now focusing on the specific conduct and actions that tend
to erode respect for the news media while simultaneously elevating
judicial and legislative respectfor privacy rights.... The solution, of
course, must strike a balance that respects privacy rights, but that
allows journalists to perform their roles in a democratic society. 39

36 Intentional infliction of emotional distress (IIED) generally "consists of four elements: (1)
the defendant's conduct must be intentional or reckless, (2) the conduct must be outrageous
and intolerable, (3) the defendant's conduct must cause the plaintiff emotional distress and (4)
the distress must be severe." Karen Markin, The Truth Hurts: Intentional Infliction of Emotional
Distressas a Cause of Action Against the Media, 5 COMM. L. & POL'Y 469, 476 (2000).
37 Larry Flynt Uncensored, supra note 35.
38 GAJDA, supra note 3, at 115.
39 Clay Calvert, Victories for Privacyand Losses for Journalism?Five Privacy Controversies From

2004 and Their Policy Implicationsfor the Futureof Reportage, 13 J.L. & POL'Y 649, 696-97 (2005)
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Gajda ably illustrates how the tension between privacy and a free
press -exacerbated by the Intemet--has only grown worse in the past ten
years. Without a doubt, then, the First Amendment Bubble is one of the best
and most readable books of its genre since Rodney Smolla's excellent (and
still relevant) Free Speech in an Open Society4o was published about a
quarter-century ago.
II. Examining Suggestions From The FirstAmendment Bubble: Some
Steps Forward, Some Moments for Pause
Rather than just pointing out problems at the intersection of privacy
and journalism, Gajda offers numerous suggestions for relieving pressure
on the First Amendment bubble and, in turn, restoring judicial deference
for what might be considered important journalism. Beyond the somewhat
more general, if not obvious, advice that journalists might gain more
judicial deference and support by developing "strong self-restraint" 41 in
their reporting practices and by "tread[ing] more carefully in their news
choices," 42 Gajda offers up specifics and a multi-pronged approach to
releasing some pressure from the bubble. For this she deserves kudos,
recognizing there is no panacea or magic bullet that will cure the state of
First Amendment affairs for the press in a high-tech, digital-media world.
In this part of the article, I touch upon some, but not all, of Professor
Gajda's suggestions and, in the process, offer my own views and opinions
regarding them.
A. Educational Suggestions
At least four of Professor Gajda's suggestions for releasing some
pressure from the First Amendment bubble are educational in nature. First,
journalists themselves can "teach in editorials and in actions the potential
jurors who are their readers and viewers about their important service." 43
In the process of explaining their actions, journalists should tone down offputting, headstrong rhetoric about First Amendment absolutism.
Second, schools and colleges of journalism should offer a course "that
would be an introduction to journalism and designed for those students
outside journalism schools."" This class would thus target non-journalism
(emphasis added).
40 RODNEY A. SMOLLA, FREE SPEECH IN AN OPEN SOCIETY (1992).
41 GAJDA, supra note 3, at 221. She repeats this mantra later, noting that "[jiournalists would
be wise to yield some ground and demonstrably practice self-restraint... both in their claims
of constitutional privilege and in the ways they report stories." Id. at 231.
42 Id. at 223.
43

1d. at 249.

44Id.
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majors and might instruct about the importance and purpose of journalism
in a democratic society, as well as key ethical and legal principles that
affect journalism. It is important to reach this wider audience -an audience
beyond journalism majors-because we live in a digital world where
anyone can be a publisher and in which many non-journalism majors
surely will become quasi-journalists.
Third, news organizations themselves can use a dose of continuing
education, Gajda contends. Specifically, "[n]ewsrooms would do well to
call upon media law professors and media law attorneys to update them
regularly on the law and to make such instruction mandatory for all in the
newsroom."45 Beyond knowing the law, Gajda points out, young reporters
also must be exposed in newsrooms to principles of journalism ethics.
Fourth, both journalists and journalism educators should "meet
regularly with judges and attorneys within their communities to break
down walls between the two professions. " 46 By explaining to jurists what
they do, journalists can demonstrate "that there is indeed a difference
between journalism and quasi-journalistic publishers." 47 Although
Professor Gajda does not mention it, a mechanism to facilitate this
suggestion already exists in some places, namely in the form of bench-bar48
press committees.
All of these educational suggestions are excellent in theory, but some
probably only nibble around the edges of the problem in practice,
particularly the first two suggestions -teaching through editorials and an
undergraduate-level introduction to journalism course. As explained
below, these modes of education likely would reach a very, very small
audience.
Regarding the first suggestion, the number of people who actually read
newspaper editorials represents a tiny sliver of the overall adult population
in the United States-namely, people who not only read daily newspapers

45 Id. at 250.

46 GAJDA, supra note 3, at 250.
47 Id. at 251.
48
For instance, "[tihe Bench-Bar-Press Committee of Washington (BBP) was formed in 1963
to foster better understanding and working relationships between judges, lawyers and
journalists who cover legal issues and courtroom stories." Bench Bar Press Committee, WASH.
(last
COURTS, http://www.courts.wa.gov/committee/?fa=committee.home&committeeid=77
visited Mar. 7, 2016). In Pennsylvania, the Bar/Press Committee is designed to "promote and
increase cooperation and dialogue among the press, the bar and the bench; promote a better
informed citizenry; and speak out on the First and Sixth Amendment of the Constitution of
the United States throughout Pennsylvania." Bar/Press Committee, PA. B. ASS'N,
(last visited Mar. 7,
https://www.pabar.org/public/committees/BARO3/about/mission.asp
2016).
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to begin with, but who also read the editorial pages. 49 Furthermore, the
type of individuals who read newspaper editorial pages may be
qualitatively different in terms of their age and education.
In fact, a 2008 study by the Newspaper Association of America found
that of those adults surveyed who read a newspaper on a daily basis, only
twelve percent of individuals ages 18 through 24 years and only twentyone percent of individuals ages 25 through 34 read the editorial pages. 5° In
contrast, fifty-five percent of individuals ages 55 through 64 years and sixty
5
percent of individuals 65 years of age and older read the editorial pages. '
In brief, editorial-page readers are older. Furthermore, there is a positive
correlation between increased editorial-page readership and higher
amounts of education. Fifty-seven percent of daily newspaper readers
holding a master's degree read the editorial pages, in contrast to only
thirty-eight percent whose highest level of education is high school
graduation.5 2 All of this is in accord with the more general observation in
2015 by the Pew Research Center that the individuals who are "most likely
53
to read newspapers are those with more education or more income."
In summary, newspaper editorials certainly may have an educational
function, but they are limited both in terms of how many people they reach
and who they reach. Query, then, whether newspaper editorials really
M
about whom
reach a significant number of "the potential jurors"5
Professor Gajda is concerned. I would hazard a guess-and it is only a
guess -that the people who read newspaper editorials already understand
or are more likely to understand the importance of a free press in a
democratic society than are non-readers of newspaper editorials.
Professor Gajda's second pedagogical suggestion also reaches a small
slice of the adult population-individuals who not only attend college, 55
49

A 2008 report by the Newspaper Association of America found that of American adults
surveyed who claimed to read a newspaper on a daily basis, forty-two percent read the
editorial page. NEWSPAPER ASSOCIATION OF AMERICA, 2008 DAILY NEWSPAPER SECTION
1 (2008), available at http://www.naa.org/-/media/NAACorp/
REPORT
READERSHIP
The study
Public%20Files/TrendsAndNumbers/Readership/Daily-Readership-Active.ashx.
was "based on a universe of daily newspaper readers." Id. at iii.
50 Id. at 2.
51 Id.
52

/d. at 3.

53 Michael

Barthel,

Newspapers: Fact Sheet,

PEW

RES.

CTR.

(Apr.

29,

2015),

http://www.journalism.org/2015/04/29/newspapers-fact-sheet.

See GAJDA, supranote 3, at 249.
55 Press Release, Bureau of Labor Statistics, U.S. Dep't of Labor, College Enrollment and
Work Activity of 2014 High School Graduates (Apr. 16, 2015), available at
http://www.bls.gov/news.release/pdf/hsgec.pdf (according to the U.S. Department of Labor's
Bureau of Labor Statistics, "[in October 2014, about 68.4 percent of 2014 high school
54
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but who also attend colleges or universities that house journalism
programs and who also voluntarily elect to take a course regarding
journalism. Do not get me wrong; a general-education class for nonjournalism majors featuring perspectives on American journalism -ethical,
legal, professional, cultural and corporate perspectives-is a wonderful
idea. In fact, Professor Theodore Glasser 6 teaches just such a class at
Stanford University.5 7 The course description reads:
An examination of the practice of American journalism, focusing
on the political, social, cultural, economic and technological
forces that have shaped the U.S. press since the early 1800s.
Aimed at consumers as well as producers of news, the objective
of this course is to provide a framework and vocabulary for
judging the value and quality of everyday journalism. 58
Again, I wish everyone in the United States could take such a class-I
served as a teaching assistant for Professor Glasser for the above-noted
course during my Ph.D. studies in the mid-1990s, and I enjoyed it
thoroughly-and that all institutions of higher education would offer one
for journalism non-majors. My concern is simply with how many people
would actually take such a college-level class (the class for which I served
as a T.A. had about 75 students tops). Then again, having just a few people
take one certainly is better than none.
B.

Defining Newsworthiness

Efforts to explicate news and, in turn, newsworthiness are daunting
and demanding tasks, ones inherently fraught with the ambiguities that
flow from those two concepts. 59 If defining obscenity constitutes an
"intractable problem," 6° then so too does delineating newsworthiness.

graduates were enrolled in colleges or universities").
56 See Theodore Glasser, STAN. U., https://profiles.stanford.edu/theodore-glasser (last visited
Mar. 9, 2016) (providing a brief, official biography of Glasser and noting that his "teaching
and research focuses on media practices and performance, with emphasis on questions of
press responsibility and accountability").
-7 See COMM 125: Perspectives on American Journalism, STAN. U., https://explorecourses.
stanford.edu/search?q--comml25 (last visited Feb. 18, 2016).
58

Id.

See Clay Calvert, What is News?: The FCC and the New Battle Over the Regulation of Video
News Releases, 16 CoMMLAW CONSPEcTUS 361, 367-69 (2008) (summarizing some of the
problems in defining news).
59

60 A Book Named "John Cleland's Memoirs of a Woman of Pleasure" v. Att'y Gen. of
Mass., 383 U.S. 413, 456 (1966) (Harlan, J., dissenting); see Fort Wayne Books, Inc. v. Indiana,
489 U.S. 46, 76 (1989) (Stevens, J., dissenting in part, concurring in part) (noting the
"intractable vagueness of the obscenity concept itself").
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Professor Gajda thus must be lauded for confronting, head on, the
topic and serving up her own definition of newsworthiness. And just as the
U.S. Supreme Court's current definition of obscenity 6' fashioned in Miller v.
California62 does not please everyone, 63 so too is any academic's definition
of newsworthiness set forth in the pages of a university press-published
book bound to draw criticism.
Professor Gajda's effort to define newsworthiness, however, is
essential. That is because plaintiffs who file suit for the public disclosure of
private facts tort, such as Terry Gene Bollea (a.k.a. Hulk Hogan) did
against Gawker, must prove "both that the revelation would be offensive
to a reasonable person and that the revelation itself was not newsworthy." 64 In
addition, Professor Gajda's goal here is to avoid an overbroad definition of
newsworthiness--one in which anything and everything is newsworthy if
journalists, quasi-journalists, and other members of the push-the-envelope
media say it is -that effectively eviscerates the public disclosure of private
facts tort and allows the First Amendment bubble to continue to inflate. As
she writes, an absolutist definition of a concept like newsworthiness "could
well expand the First Amendment to its breaking point." 6s
1.

Professor Gajda's Definition of Newsworthiness

Gajda's proposed definition of newsworthiness is revealed in the
book's closing chapter, along with her suggested definition of
"journalist." 66 In addition to the book's detailed and thorough examination

61

See Miller v. California, 413 U.S. 15, 24 (1973) (setting forth a three-part definition of

obscenity).
62 Id.
63 See Clay Calvert & Robert D. Richards, Stopping the Obscenity Madness 50 Years After Roth
v. United States, 9 TEx. REV. ENT. & SPORTS L. 1, 15-21 (2007) (setting forth several criticism of
Miller).

supra note 3, at 31 (emphasis added).
Id. at 215.

64 GAJDA,
65

66 Id. at 233, 247. Gajda defines a journalist as:

one who publishes reliabIfe and substantiated news and information in
context meant for multiple others so that those others may learn things of
interest about the community in which they live or about the persons
who comprise the community. A journalist is not one who simply
publishes self-interested musings or the papers or the documents of
another; he or she focuses on information of interest to the public,
analyzes the information contained within those papers or documents,
and publishes that analysis. A publisher who follows a well-accepted
ethics code or an ethics code based upon well-accepted principles is
presumptively a journalist. Not everyone is a journalist, however, and
most random publishers - even publishers of the truth - are not.
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of multiple cases demonstrating the friction between privacy and
newsworthiness, these definitions are probably The First Amendment
Bubble's most original and important contributions.
Professor Gajda's definition of newsworthiness "attempts to recognize
the very real harm that some publications, even those with large
readerships, can cause," 67 while simultaneously giving the legal edge to the
news media "in close cases through a strong presumption of
newsworthiness." 68 Her definition is as follows:
the publication of any truthful information is presumptively
newsworthy and of public interest and, therefore, is protected
from tort-based and related claims. This presumption of
newsworthiness may be overcome only in truly exceptional cases,
when the degradation of human dignity caused by the disclosure
clearly outweighs the public's interest in the disclosure. 69

2.

Are Calvert's Fifth-Grade Grades as Newsworthy Today?

Under Professor Gajda's definition of newsworthiness quoted above,
the accurate publication today in the student newspaper at the University
of Florida of the data found on my fifth-grade report card, stolen long ago
from my parents' home, would be newsworthy. Why? Because if the
information in the report card is true and it is accurately reported, it is, per
Gajda's definition, "presumptively newsworthy and of public interest." 70
And while the information might be slightly embarrassing to me because I
earned a failing grade in a class some forty years ago, its publication would
not seem to degrade my quinquagenarian sense of human dignity and thus
the presumption of newsworthiness would not be overcome.
Yet, in the real world, I doubt many people today would find the
publication of my fifth-grade marks from Saint Louis Country Day School
newsworthy. That is the problem, in my view, with broadly stating that
"any truthful information is presumptively newsworthy and of public
interest." 71 But my criticism here is for naught. That is because Gajda's
definition is not really about defining what-be it generally speaking, in
layperson's terms or even in the journalistic parlance of our tumultuous
times-is newsworthy. It is, instead, about defining newsworthiness as a

Id. at 247. Despite some ambiguities in this language, such as the meaning of "reliable and
substantiated news," this definition is solid and thus I do not critique it here.
67
Id. at 233.
6 Id.
69
GADJA, supra note 3, at 233.
70

Id.

71 Id. (emphasis added).
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legal term of art within the specific context of the public disclosure of
private facts tort. So much, then, for my first criticism.
3.

Some Seemingly Small Semantic Issues

Here are a few other minor criticisms that may sound trifling, but that
actually could have an affect in court if the words in question were given
real meaning. For example, the difference between exceptional cases and
what Gajda dubs as "truly exceptional cases" 72 is unclear. What precisely
does the modifier "truly" mean in Gajda's definition?
I am reminded here of a line delivered by Kevin Pollak's Lieutenant
Sam Weinberg character in the movie A Few Good Men.7 3 Criticizing Demi
Moore's Lieutenant Commander JoAnne Galloway's futile decision to add
the modifier "strenuously" before the word "objection" after her initial
courtroom objection is overruled, Weinberg states:
"I strenuously object?" Is that how it works? Hm? "Objection."
"Overruled." "Oh, no, no, no. No, I STRENUOUSLY object." "Oh. Well, if
you strenuously object then I should take some time to reconsider." 74
And if the news media keep engaging in the same egregious course of
privacy invasive conduct, then that conduct-because it is continuously
repeated-eventually becomes the norm rather than "truly exceptional." In
other words, if the push-the-envelope members of the media saturate the
world with privacy invasions on a daily basis, then by definition those
invasions are no longer "truly exceptional." Does the term "truly
exceptional" thus imply a certain percentage or cap on the number of
privacy invasions?
Similarly, what does "clearly outweighs" mean, as compared to simply
"outweighs"? Professor Gajda does suggest here, however, that "dignity
interests trump a truthful news item only when those dignity interests
clearly outweigh public interest in the material-an exceptional case."75 What
might be helpful here is to borrow the convincing clarity evidentiary
standard adopted by the U.S. Supreme Court in New York Times Co. v.
Sullivan76 for public-official plaintiffs when proving the element of actual
malice in libel cases.7 Convincing clarity, in turn, means clear and

72

Id. (emphasis added).

73 A FEW GOOD MEN (Castle Rock Entertainment 1992).
74

Mar.

Quotes: A Few Good Men, 1MDB,http://www.imdb.com/title/tt104257/quotes (last visited
8, 2016); Strenuously Object, YouTUBE, https://www.youtube.com/watch?v=b

OnRHAyXqYY (last uploaded Dec. 19,2011).
75GAJDA, supranote 3, at 233-34 (emphasis added).
76

376 U.S. 254, 285-86 (1964).

7 See id. (conduding "that the proof presented to show actual malice lacks the convincing
clarity which the constitutional standard demands, and hence that it would not
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convincing evidence -something higher than a mere preponderance of the
evidence. 78 That would lend some rigor and precision to an otherwise
vague "clearly outweighs" phraseology.
4.

Considering Human Dignity

Putting such semantic quibbles aside, the lynchpin of Gajda's
definition of newsworthiness is her decision to inject the notion of human
dignity into the push-and-pull between newsworthiness and privacy.
Concern for human dignity in this calculus comports squarely with an
observation made in April 2013 by Professor Tom Bivins, the John L.
Hulteng Chair in Media Ethics & Responsibility at the University of
Oregon, 79 at the Summit on Freedom of the Press in the Twenty-First
Century in Eugene, Oregon.80 In a panel discussion that included both
myself and Professor Gajda, among others, Bivins remarked that:

constitutionally sustain the judgment for respondent under the proper rule of law") (emphasis
added).
78 See Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 30 (1971) (asserting that "New York
Times held that in a civil libel action by a public official against a newspaper those guarantees
required clear and convincing proof that a defamatory falsehood alleged as libel was" published
with actual malice) (emphasis added); Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767,
773 (1986) (noting that the "dear and convincing" standard is a reformulation of "convincing
clarity"); see also Callahan v. Westinghouse Broad. Co., 363 N.E.2d 240, 242 (Mass. 1977)
(noting that "[cilear and convincing proof involves a degree of belief greater than the usually
imposed burden of proof by a fair preponderance of the evidence, but less than the burden of
proof beyond a reasonable doubt imposed in criminal cases"); Weber v. Anderson, 269
N.W.2d 892, 895 (Minn. 1978) (opining that the clear and convincing standard "means exactly
what is suggested by the ordinary meanings of the terms making up the phrase. Satisfaction
of this standard requires more than a preponderance of the evidence but less than proof
beyond a reasonable doubt. Clear and convincing proof will be shown where the truth of the
facts asserted is 'highly probable.'").
79

See

Tom

Bivins,

Faculty and Staff, U.

OF

OR.,

http://joumalism.uoregon.edu/

member/bivins torn (last visited Mar. 7, 2016).
80See Theodore L. Glasser & Timothy W. Gleason, Summit Report: Freedom of the Press in the
Twenty-First Century -An Agenda for Thought and Action, 19 CoMM. L. & POL'Y 87, 87-88 (2014)
(describing the Summit, which was held under the auspices of the Association for Education
in Journalism and Mass Communication (AEJMC) and the University of Oregon School of
Journalism and Communication and featured "twenty leading communication/media
scholars, mostly members of AEJMC").
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[a] general theme of respect for human dignity, which was pointed
out by Kant quite a long time ago, has become part of what we
think human dignity is-privacy is part of the concept of human

dignity for many. It is related to how we understand ourselves as
social beings and our various relationships that we have with
other people and the idea of respect, which is encapsulated in a
number 81of those articles from various constitutions and
writings.
Although Professor Gajda does not mention or cite Professor Bivins'
observation during her own discussion of the notion of human dignity, she
82
lists him in her book's acknowledgment section.
Back in 1964, New York University Professor Edward Bloustein
devoted an entire law journal article to the relationship between privacy
and human dignity.8 3 His article, unfortunately, is not addressed anywhere
by Professor Gajda in The FirstAmendment Bubble and, additionally, there is
no mention of the Kantian consideration of human dignity suggested by
Professor Bivins. It is somewhat surprising that Bloustein's article, which
the editors of the New York Law Review in 2000 identified as one that
journal's top twenty-five most influential articles in its history,8 4 goes
unmentioned. The editors in 2000 characterized Bloustein's work as "a
landmark exposition of the alternative view that the various torts of
invasion of privacy form a single tort,"85 rather than the four identified by
Dean William Prosser, with the unifying factor being, for Bloustein, "that
86
the right to privacy protects human dignity."
Perhaps the most important recent discussion of the relationship
between privacy and human dignity is found in attorney Jon Mills' 2015
book, Privacy in the New Media Age. 87 Mills is a former Speaker of the
Florida House of Representatives and the Dean Emeritus of the University
of Florida's Levin College of Law. 88 He asserts that in today's tug of war
between media and personal privacy, "the waning societal value at stake is

81 Clay Calvert, Panel III: The Future of the Press and Privacy, 19 CoMM. L. & POL'Y 119, 124
(2014) (quoting Bivins) (emphasis added).
82 GAJDA, supra note 3, at 293.
83 See Edward J.Bloustein, Privacy as an Aspect of Human Dignity: An Answer to Dean Prosser,
39 N.Y.U. L. REV.962, 962 (1964).
84 Seventy-Fifth Anniversary Retrospective: Most Influential Articles, 75 N.Y.U. L. REV. 1517,

1517-18 (2000).
85 Id. at 1536.
86 Id.
87 See MILLS, supra note 7.
88

Levin College of Law, Jon L. Mills, U. OF FL., http://www.law.ufl.edu/faculty/on-l-mills

(last visited Mar. 9, 2016).
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profound and fundamental: basic human dignity."8 9 Indeed, Mills' new tome
makes the cogent case for an increased emphasis on privacy and human
dignity, while it nonetheless recognizes the importance of a free press. As
Mills argues, "the future is fraught with danger to personal privacy from
the expanding new media." 9°
Mills knows personally of what he writes, having successfully
represented the family of the late NASCAR driver Dale Earnhardt in its
efforts to block the release of autopsy photos of Eamhardt, who was killed
in a 2001 crash at the Daytona 500 race. 91 Additionally, in 2010 Mills
represented the family of Dawn Brancheau, the SeaWorld Orlando trainer
killed by one of the park's whales, in its battle to block public access to
videos and photographs of her death. 92 As a member of the Florida
legislature, Mills also authored 93 a privacy amendment to the Sunshine
94
State's constitution.
Reading Mills' and Gajda's 2015-published books in successive order
ensures one of digesting different views, as the two authors grapple with
striking a seemingly impossible, perfect balance between free speech rights
and privacy interests. Whereas Gajda focuses on the danger of the First
Amendment bubble popping, Mills believes "the deck is clearly stacked
against privacy victims and in favor of new media." 95 Mills, acutely aware
of the delicate dance between privacy and free speech, contends that:

89 MILLS, supranote 7, at 183 (emphasis added).
9 Id.

91 See Dinah Voyles Pulver, Earnhardt's Death Changed Racing, DAYTONA BEACH NEWS J.
(Feb.
18,
2011,
5:30
AM),
http://www.news-oumalonline.com/artide/20110218/
ARTICLES/302189979/0/search (noting that Mills "helped represent the Earnhardt family,"
and describing the legislation adopted in Florida affecting that state's open-records law
regarding the release of autopsy images subsequent to Earnhardt's death).
92 Jason Garcia, Sentinel Drops Bid for SeaWorld Killer-Whale Video, ORLANDO SENTINEL (July
15, 2010), http://articles.orlandosentine.com/2010-07-15/business/os-seaworld-attack-video20100715_1_tilikum-killer-whale-video-tape.
93 Jon Mills, Right to Privacy Comprises Myriad of Issues, ST. PETERSBURG TIMES (Sept. 21,
1989),
https://news.google.com/newspapers?nid=feST4K8JOscC&dat=19890921&printsec=frontpage&
hl=en (asserting that "[als a freshman legislator, I wrote the 1980 privacy amendment," and
adding that, in approving the privacy amendment, "House and Senate members responded to
the mood of the people-they wanted government to leave them alone. People were
concerned about computers, surveillance and acquisition of information. They feared a
government that might label us, watch us and categorize us.").
94 See FLA. CONST. art. 1, § 23 ("Every natural person has the right to be let alone and free
from governmental intrusion into the person's private life except as otherwise provided
herein. This section shall not be construed to limit the public's right of access to public records
and meetings as provided by law.").
95 MILLS, supra note 7, at 155.
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Personal dignity and the right to think and act freely are part of
free expression. Dignity should not automatically lose to a slavish
deference to the process of disclosure or definition of
newsworthiness without consideration of the impact of
disclosure of the content. Of course, as soon as there is a
suggestion to look at content, free speech concerns arise. Yet, the
suggested balancing of speech versus dignity is done in the
United States regularly prior to public release of sensitive
96
materials, for example, in Freedom of Information Act cases.
Both authors deserve high praise, in the process, for using a bevy of
modem examples to bring their points to life. And in accord with Professor
Gajda's focus on newsworthiness in her concluding chapter, Mills stresses
that "[n]ewsworthiness is the quintessential factor in the balancing test of
privacy and the First Amendment. The basic question of newsworthiness
in any public disclosure controversy is whether the matter is one of public
interest or private concern."97 He adds that "the ultimate issue is the
meaning of 'newsworthiness."' 98
In the metaphorical marketplace of ideas,99 it thus is highly laudable
that two different university presses- Mills' book is published by the
University Press of Florida, while Gajda's is published by Harvard
University Press-chose to publish equally approachable, yet scholarly,
works that illustrate well their valid perspectives. Unfortunately, because
the two books were published at virtually the same time, neither Mills nor
Gajda had the benefit of learning from each other's work.
Regrettably, Gajda never defines precisely what she means by human
dignity. Instead, she writes that the law should "focus on what has
traditionally been sheltered or protected for dignity-related reasons," 100
and she provides a laundry list of examples of items that might degrade
human dignity. These include "depictions of sex, nudity, deeply private or
deeply embarrassing medical conditions, private expressions of grief, and
other similar parts of humanness generally not exposed to others." 01
96
97

Id. at 164.
Id. at 15.

98 Id. at 16.

99 See generally MATrHEW D. BUNKER, CRITIQUING FREE SPEECH: FIRST AMENDMENT THEORY
AND THE CHALLENGE OF INTERDISCIPLINARITY 2 (2001) (asserting that the marketplace of ideas

theory "represents one of the most powerful images of free speech, both for legal thinkers and
for laypersons"); RODNEY A. SMOLLA, FREE SPEECH IN AN OPEN SOCIETY 6 (1992) (dubbing the

marketplace theory "perhaps the most powerful metaphor in the free speech tradition");

Daniel J. Solove, The Virtues of Knowing Less: Justifying Privacy ProtectionsAgainst Disclosure, 53
DUKE L.J. 967, 998 (2003) (asserting that the heart of the marketplace theory is the notion that
free speech "contributes to the promotion of truth").
100 GAJDA, supra note 3, at 236.
101 Id. at 233.
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Gajda also does not explain how her concept of human dignity differs
from a key concept that already exists in the standard definition of the tort
of public disclosure of private facts-namely, the requirement that the
plaintiff prove the disclosure of information is "highly offensive to a
reasonable person of ordinary sensibilities." 12 As the U.S. Court of Appeals
for the Seventh Circuit observed in 2005, plaintiffs suing for public
disclosure of private facts "must show that private facts were made public
and that the matter made public would be highly offensive to a reasonable
person."103
What, then, is the difference between information about a private fact
that, when published, degrades human dignity and information about a
private fact that, when published, is highly offensive to a reasonable
person? We do not know from reading The First Amendment Bubble. It is not
addressed. Certainly there is overlap between the two conceptssomething that degrades human dignity would seem to be highly offensive
to a reasonable person. While Professor Gajda notes the Restatement
Second's inclusion of the requirement in the public disclosure tort that the
14
information be of a kind that is highly offensive to a reasonable person,
she fails to grapple with how this element is actually applied or to
elaborate on what it means within the context of this tort. She focuses only
on newsworthiness.
What also is different here is that, in the traditional articulation of the
elements of the public disclosure tort, the consideration of what is
newsworthy-what is a matter of legitimate concern-is separate and
distinct from whether that same information, when published, is highly
offensive to a reasonable person. Newsworthiness and high offensiveness,
in brief, are separate elements of the public disclosure tort. What Professor
Gajda does, however, is roll the high offensiveness element into her
definition of newsworthiness via the seemingly surrogate concept of
degrading to human dignity. It is unclear why there is need to meld the
two elements.
5.

What About the Diaz Factors?

I would have liked to see Professor Gajda explain why the trio of
factors currently deployed by California courts for determining
newsworthiness is ineffective or not sufficient for safeguarding a free press
against public disclosure claims. Specifically, in Diaz v. Oakland Tribune,
Inc.10 5 a California appellate court noted that courts in the Golden State
See id.; Lowe v. Hearst Commc'ns, Inc., 487 F.3d 246, 250 (5th Cir. 2007).
103 Karraker v. Rent-A-Center, Inc., 411 F.3d 831, 838 (7th Cir. 2005) (emphasis added).
102

104 Gajda, supra note 3, at 31.
105 188 Cal. Rptr. 762 (Cal. Ct. App. 1983).
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have "settled on a three-part test for determining whether matter
published is newsworthy." 10 6 Those parts involve consideration of the: (1)
social value of the facts published or broadcast; (2) depth of the article or
broadcast's intrusion into ostensibly private affairs; and (3) extent to which
the plaintiff voluntarily rose to a position of public notoriety. 07 Professor
Gajda does not address this test or explain why it-something that already
is in the law-does not adequately protect First Amendment interests. In
other words, rather than fashioning a completely new definition of
newsworthiness, as Professor Gajda does, why cannot the Diaz test simply
be tweaked or modified, perhaps by adding another factor or variable to
the mix? While Diaz may be a case decided in 1983, the three-part test it
embraced was cited favorably three-decades later by the U.S. Court of
Appeals for the Ninth Circuit. 08 If Professor Gajda really wants to save the
First Amendment bubble from popping in practice, not just in theory, then
it might be better to take an extant test accepted by some jurists and revise
it rather than start from scratch.
6.

Elitism and Irony in Fathoming Newsworthiness

Beyond the omission of any consideration of the Diaz test, I have
another, more nagging problem with a key aspect of Professor Gajda's
approach to newsworthiness. In reviewing the seminal Samuel Warren and
Louis Brandeis article The Right to Privacy,1°9 Gajda notes the esteemed
duo's "conviction that the elite would be the best judges of what would be
appropriate reading and news coverage for the masses, lest little minds go
wasting."" 0 Gajda adopts a similar elitist stance in explaining why it
should be left to judges, rather juries, to decide what is newsworthy.
She writes that "[n]ewsworthiness as it stands today is a delicate
balance between press freedoms and privacy considerations that can be
difficult for jurors,""' and there are "significant risks that the very small
sample of the public composing a jury may be readily swayed against the
press when the privacy costs of a newsworthy story are instantiated in an
individual."" 2 She thus entrusts the task of determining newsworthiness
solely to a single judge, concluding that newsworthiness, under her
1 3
definition, "would be a question of law and, therefore, one for the court." '

106 Id.

at 772.

107 Id.

See Doe v. Gangland Prods., Inc., 730 F.3d 946, 959 (9th Cir. 2013).
109 Samuel D. Warren & Louis Brandeis, The Right to Privacy, 4 HARV. L. REV. 193 (1890).
108

110 GAJDA, supra note 3, at 29.
111Id. at 237.
112 Id.
113 See id. at 233.
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The public-the jury-thus is stripped of power in applying a
definition of newsworthiness proffered by Professor Gajda that includes
the words "public interest." 114 Gajda notes that "some might consider [this]
a profound irony,"" 5 but she dismisses it somewhat cursorily in a total of
three sentences. As already quoted above, the gist of those sentences is that
newsworthiness "can be difficult for jurors"" 6 and a jury, in any case, is
little more than a "very small sample of the public." 117 A single judge, of
course, is a much smaller sample than nine or twelve people on a jury-an
N of one, as they might say in social science circles. This reeks of
paternalism -members of the public are removed from the public interest
equation because they cannot be trusted to protect it.
Gajda is not, however, the only defender of the traditional news media
to adopt such a perspective. For example, Attorney Charles Tobin of
Holland & Knight," 8 remarking in The New York Times in June 2015 about
Hulk Hogan's case surviving a motion to dismiss and making it to a jury,
asserted that "[iut's in many respects a dangerous First Amendment
precedent for the court to let a case like this go to a jury ....
Newsworthiness should be decided by people who choose to look at
Gawker or not look at Gawker, not by a jury." 1 9
Yet, in the Diaz decision noted above, which provides a concise, threepart test for newsworthiness, the California appellate court wrote that
"[w]hether a publication is or is not newsworthy depends upon
contemporary community mores and standards of decency.... This is
largely a question of fact, which a jury is uniquely well-suited to decide." 120 The
court added that "where reasonable minds could differ, we see no
constitutional infirmity in allowing the jury to decide the issue of
newsworthiness." 12' Another California appellate court wrote in 1988 that
"[i]f there is room for differing views whether a publication would be
newsworthy, the question is one to be determined by the jury and not the

114

See id.

115Id. at 237.
116 GAJDA, supra note 3, at 237.
117 Id.

118Tobin "is a partner in Holland & Knight's Washington, D.C., office and chairs the firm's
National Media Practice Team. A former journalist, Mr. Tobin has appeared in state and
federal courts around the country, representing the media in libel and privacy lawsuits at both
the trial and appellate levels." Profile, Charles D. Tobin, HOLLAND & KNIGHT,
http://www.hklaw.com/Charles-Tobin (last visited Mar. 7, 2016).
119 Jonathan Mahler, Snark's Moment of Truth, N.Y. TIMES, June 14, 2015, at BU5.
120
Diaz v. Oakland Tribune, Inc., 188 Cal. Rptr. 762, 772 (Cal. Ct. App. 1983) (emphasis
added).
121 Id.
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court." 122 Professor Gajda might have attempted to rebut or address such
judicial sentiments.
Yet, while Professor Gajda clearly believes that jurors are not to be
entrusted with determining newsworthiness, she seemingly doubles-back
at one point in The First Amendment Bubble. In particular, she writes that
"[jiudges must resist the temptation to determine news value based on
their own sensibilities and the news they might consume themselves, and
remember the Supreme Court's admonition that judges often have a
different sense of newsworthiness than does the public." 123 So, if the public
cannot be trusted to determine the public interest, and judges cannot be
trusted to substitute their own judgment of newsworthiness in place of the
public's judgment, then precisely how is newsworthiness to be
determined? The next section examines Professor Gajda's solution to that
query.
7.

Enter the Newsworthiness Experts

Who determines newsworthiness? Enter an elite cadre of
"newsworthiness experts" 124 on page 258 of The First Amendment Bubble.12
When a public disclosure of private facts lawsuit arises, Gajda argues that:
a court may wish to rely upon guidance from practicing
journalists within that community who follow an ethics code as
independent, court-appointed experts when the judge's sense is
that the case before the court is the exceptional one in which
human dignity trumps news value. As ethical journalists who
must make such decisions daily and must decide to publish or
not to publish, these experts would not blindly accept the news
judgment put before them but would necessarily objectively
explain the ethical appropriateness- or lack thereof-of their
peer's decision.126
One quickly envisions here a new cottage industry-the Society of
Ethical Journalism Experts (SEJE). Would the posting of an ethics code on a
traditional or legacy news organization's wall or the inclusion of a
journalism ethics code in its employee handbook mean that any journalist
employed by that news organization qualifies as an expert? The New York
28
Times has an ethics code; 127 then again, it also employed Jayson Blair.

122 Times-Mirror Co. v. Super. Ct., San Diego, 244 Cal. Rptr. 556, 562 (Cal. Ct. App. 1988).
123

GAJDA, supra note 3, at 239.

124

125

Id. at 258.
Id.

126

Id.

127

NEW YORK TIMES, ETHICAL JOURNALISM: A HANDBOOK OF VALUES AND PRACTICES FOR

(2004), available at http://www.nytco.com/wpcontent/uploads/NYTEthicalJournalism_0904-1.pdf.
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Beyond the question of the credentials necessary to join this elite SEJE, how
29
does a judge ensure such experts will "necessarily objectively explain"'
ethical principles? If they are, as Professor Gajda suggests, "practicing
journalists,"'30 then I suspect most would slant biasedly to the First
Amendment side that protects their workaday paychecks.
Professor Gajda, in calling for the use of "court-appointed experts,"
does not explain why this system is any better than the normal one in
which each party-plaintiff and defendant-hires its own experts if it so
chooses. In the Hulk Hogan lawsuit against Gawker, for instance, Hogan
hired University of Florida Professor Mike Foley as Hogan's
newsworthiness expert. 131 Foley worked for the St. Petersburg Times (now
known as the Tampa Bay Times) for thirty years, serving as Executive
Editor, Managing Editor, Metropolitan Editor and City Editor, before
joining the faculty of the College of Journalism and Communications at the
University of Florida "in August 2003 as a Master Lecturer in
journalism."132
Finally, there is very real danger here that judicial deployment of a
coterie of "ethical journalists" 33 to "explain the ethical appropriateness-or
lack thereof-of their peer's decision"' 34 to publish potentially privacyinformation in lawsuits transforms the legal element of newsworthiness
into an ethical issue. Ethics and law blur in the process. This is troubling.
The Society of Professional Journalist's current version of its ethics
code states that:
It is not a set of rules, rather a guide that encourages all who
engage in journalism to take responsibility for the information
they provide, regardless of medium. The code should be read as
a whole; individual principles should not be taken out of context.
It is not, nor can it be under the First Amendment, legally
13
enforceable.

128 See generally Clay

Calvert & Robert D. Richards, JournalisticMalpractice: Suing Jayson

Blair and the New York Times for Fraudand Negligence, 14 FORDHAM INTELL. PROP. MEDIA & ENT.

L.J. 1 (2003) (describing the fabricated and plagiarized reporting of Jayson Blair at The New
York Times).
129 GAJDA, supranote 3, at 258.
130

Id.

131 See Joe Patrice, Journo SHOCKED at Cost of Relatively Cheap Expert Witness, ABOVE THE
LAW, (June 19, 2015, 4:12 PM), http://abovethelaw.com/2015/06/joumo-shocked-at-cost-ofrelatively-cheap-expert-witness.
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If that is taken at face value, then it seems wrong for courts to deploy
ethical principles as the framework for making a key legal determination
like newsworthiness.
8.

Some Unexplained Issues

Professor Gajda writes that, under her conception of newsworthiness,
"[t]he burden of proof regarding the degradation of human dignity, the
lack of public interest in the matter, and the exceptional nature of the case
at bar would be the plaintiff's."136 Just how a plaintiff might prove such
matters, however, is left unexplained. What kind of testimony or evidence
is needed to demonstrate degradation of human dignity? Will there be yet
another cadre of experts needed here-human dignity experts? Would it be
a group of philosophers who actually assign value and meaning to human
dignity? Now that could get more than a little murky, like a walk on the
slippery rocks. 137 In other words, assuming all of Professor Gajda's ideas
make sense in theory, how exactly are they to be implemented in practice
by a plaintiff?
She does not offer suggestions for plaintiffs seeking to demonstrate the
lack of public interest in a matter published about them. If Professor Gajda
is going to foist the burden here on plaintiffs, it seems only fair to explain
how they might go about demonstrating such matters.
9.

A Closer Look at the Hulk Hogan Case

Finally, when it comes to the Hulk Hogan sex-tape privacy case and
the question of newsworthiness-the dispute with which Professor Gajda
fittingly opens her book138-it might have been worth making a slightly
more nuanced examination of the case. For instance, several things might
actually be very newsworthy: (1) that Hulk Hogan, as a public figure,
either knowingly made a sex tape or, as he claims, that he was the subject
of a surreptitious recording of his sexual activities; 139 (2) that the video
depicted Hogan having sex with Heather Clem, the then-wife of a wellknown, Florida radio shock-jock named Bubba the Love Sponge Clem, 140
who also was a close friend of Hogan; 141 and (3) that Hogan is sexually
promiscuous.
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These are all very different matters, however, from any need or public
interest in watching actual content of the tape itself. In other words, is
watching the images what is really what is newsworthy or, in fact, is it
something else? The fact that a famous celebrity appears in a sex tape may
be newsworthy, in brief, but the images in the tape may not be so.
CONCLUSION
With The First Amendment Bubble, Professor Gajda penned a fine and
important book regarding the increasing tension between the First
Amendment and privacy. In the process, she offered significant
suggestions for how to ameliorate some of the problems she identifies and
details.
My biggest fear is that, as a book published by an academic press and
which, as the Kirkus Review puts it, takes "[a] lawyerly look at what
threatens journalistic free speech liberties," 4 2 its potential to contribute to a
much larger or general public discussion will be largely lost. Fans of TMZ
and Gawker are not likely to be found flipping through the pages of The
First Amendment Bubble on the beach. Let us hope, then, that jurists really
do read this book to understand Professor Gajda's perspective and the
dangers she foresees.
Academics write books for many reasons, including earning tenure,
earning promotion to the rank of professor from associate professor once
tenured, earning a chaired or endowed position thereafter, and moving up
the academic food chain of law schools from one to another. In that sense,
they tend to write for their inner public, not the general public. By "inner
public," I mean the audience of peers who will judge their works. If that
was part of the motivation for writing The FirstAmendment Bubble, the book
more than deserves to win over her inner public. It is a great scholarly
contribution in the free-press and privacy academic sphere, despite being
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rather roundly criticized in at least one book review by another
constitutional law scholar. 143
Now it will be interesting to see if courts adopt Professor Gajda's ideas
or if they are cited in attorneys' briefs offered in court. That will be the realworld payoff for not only Professor Gajda but, if her thesis is correct, for
the future of a robust free press.
I certainly would encourage Professor Gajda to do a follow-up book or
perhaps a series of law journal articles over the next five to ten years to see
what transpires in the future with the now-bloated bubble of First
for instance, the definition of
protection. Will,
Amendment
newsworthiness she suggests be embraced by the judiciary? Will the First
Amendment bubble have burst and the sky have fallen on a free press?
Will journalists have started to exercise a little bit more self-restraint in
their reportage when it comes to privacy-invasive coverage? Will
journalism departments at the nation's colleges have adopted the course
she suggests? 144 All are worthy questions, and Professor Gajda is perfectly
positioned and qualified to answer them.
The March 2016 jury verdict for $115 million in favor of Hulk Hogan
and against Gawker suggests that the First Amendment bubble may,
indeed, be starting to burst, as Professor Gajda feared. The next act, of
course, in that saga will be left to a Florida appellate court. Its decision, in
turn, on the newsworthiness issue will provide a rich vein for future
scholarly research.
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